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For many years, the prevailing idea was that heads of state were immune from
trial and prosecution by the courts of heads of state. Therefore, heads of state
were not prosecuted for crimes they committed, and there are many historical
cases in this regard. However, this idea changed with the formation and
development of international criminal law. One of these cases is the trial of Omar
al-Bashir, which brought many challenges. The findings and conclusions of the
article, which are written in a descriptive-analytical manner, indicate that today,
gross violations of the Geneva Conventions have been criminalized, and with the
establishment of the International Criminal Court, the concept of immunity for
heads of state has changed, and if heads of state commit international crimes,
they are tried and punished. However, the international custom governing states
still poses difficulties in implementing it. The defiance of the South African
government despite the order of the International Criminal Court to arrest Omar
al-Bashir and the South African High Court indicates the resistance of states
against the removal of state immunity. Because there is still support for heads of
state beyond the rulers' ideology, and therefore cooperation with the International
Criminal Court to prosecute heads of state requires time. One of these cases that
was accompanied by great challenges was the trial of Omar al-Bashir, which
showed that the sovereignty-oriented ideology still does not have the capacity
for this transformation.
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3.1CC/ 02/05-01/09, 2011: Corrigendum to the Decision Pursuant
to Article 87(7) of the Rome Statute on the Failure by the Republic
of Malawi to Comply with the Cooperation Requests Issued by the
Court with Respect to the Arrest and Surrender of Omar Hassan
Ahmad Al Bashir

Céf@‘é}gdw‘aﬁb‘ﬁ}éb.&n%;g}}ﬁ-WJJ}M}A—F

Q‘&Jﬁ;ﬁdj;ﬁjb‘yqx@lﬁsuggwSC,..':;\A\J



VP 3ol pow oyloid cpgd 06593 ¢ Jalliom (slin (3ot dolibad /YY

oS3l YV o3l p gudaie )y doliwlwl olysl anl 8 Y.
Dyl0 cillas 5 ol SelBpe g VooV (Mol (5508
Pas o ae bl Yai_wl pla oeis lis,dl g
s> g 2 el joe lacisgae (30)] gl
218 ol Vel o8 Jas Sl el 6585
b aS dallo glpd (Slosde asd (Saew; ol
S pbl (6,08 Modl e lesd doliwwlwl AY odlo V s
by 95,5 3, 1y g sl Bl SVl Sledde an
&l ool cilgs > a4 el dibge g (slis 8l oS
o Jo b 5 Jue il e el 5 (5
0 35 i 5303 i ol 5 o | s o 3 2
b yolee Jlallig gis o8 Jlops ol gy 3,50,
» a5y le Slolie Cusgias gl (B)e 0asld (S IS5
i U S o i Mol o cblis GGl @ye o
Colas 5095 ylbg ploul > gy Ul 5l colas lse
L oS padoly (Mol oleos wles Dbl j iy 5e8>
pople ) 09 4 g dilblize 5§ Ko WS B>
03,8 sboul e8>yl b iy oy w2l Lidgy anad
Popld s a8 ) bl osead o )b pl oy
23 09k Bl Sk (b pile b VW (Y5
lply Ol A8 i Sl ol Blw g s,
Py e g e olal g adS a3 5 (e glaolsaly
3 ol 03403 KT B ye 0aeld oyl Brurgi g i b dla
o9 050l S dloul Wigy bt j o Ha5 4 505 (gom
Obls deSTwe 5 cuins @ pla s daSbee sl jo

5~ Supreme Court of Appeal (‘SCA”)

6- See Minister of Justice and Constitutional Development and
Others v. The Southern Africa Litigation Centre and Others, (Case
No. 867/15), Supreme Court of Appeal of South Africa, 15 March
2016, ZASCA (2016) 17 (‘SCA Judgment’).

7- Prosecutor v. Omar Hassan Ahmad Al Bashir, 17 March 2017,
ICC, State Representatives, Submission from the Government of the
Republic of South Africa for the purposes of proceedings under
Article 87(7) of the ICC Statute, ICC-02/05-01/09-290, www.icc-
cpi.int/CourtRecords/CR2017_01350.PDF, accessed 25 April 2018
(‘Bashir Decision of 17 March 2017”).

8- Prosecutor v. Omar Hassan Ahmad Al Bashir, 12 March 2018,
ICC, Appeals Chamber, The Hashemite Kingdom of Jordan’s
appeal against the ‘Decision under article 87(7) of the Rome Statute
on the non-compliance by Jordan with the request by the Court for
the arrest and surrender o[f] Omar Al-Bashir’, ICC-02/05-01/09—
326, www.icc-cpi.int/CourtRecords/CR2018_01658.PDF, accessed
25 April 2018.
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2- Mettraux et al

3- Under Article VIII of the ‘Agreement between the Republic of
South Africa and the Commission of the African Union on the
Material and Technical Organization of the Meetings of the 30th
Ordinary Session of the Permanent Representatives Committee from
7 to 9 June 2015 27th Ordinary Session of the Executive Council
from 10 to 12 June 2015 and the 25th Ordinary Session of the
Assembly on 14 to 15 June 2015 in Pretoria (7 and 9 June 2015) and
Johannesburg (10 to 15 June 2015), Republic of South Africa’ (on
file with the author), privileges and immunities were provided for
the duration of the meeting to the members of the AU Commission
and staff members including, as submitted by the SA Government,
the delegates and other representatives of inter-governmental
organizations attending the meetings. The immunities in question
included immunity from arrest and detention.

4- High Court



YA/ dl)KAh 9 oJlj u.ls

...UJ.LJ'“)& LS);".‘; w{bu 49y LbCA],.) Ol)w CA:J,AA .))ig‘,) Lk..\:j

S5 dom g Cony
JUB o lays S ol Jlallope 398> < s pobo 4
28 o elasl (3llae Cudgmn ol g b0 Jlosl (oled
&2 9o sl eliio | ool Jolliogn B> (ploj s 5L
05T oS el ol 1yl 51 S il 03,8 sloxy) dillas
Sl ool oo JSas |y (Bye Mollinm o> ) i
e 4 1ygdS Gl lacwgas dox jl lacigas &
Slolggl & bgsyo lolgsl (gl plb b elos wilo S,
bzl cpl s G20y 3)90 505 (Malloye bl
plia b and) 5l i, o wl bl & on | ool b ol jon
Osled S &5 Jlasl JU3 3 ()08 blod 4 willgs oo
D)5 ADy WWigd ALl Johwo cilodd Sye (Mol oy
154 5T Jgl lan Sin 5l (g d_olsMly 359, o]
sloj b Jradg o (JolS yob 4 pgd (Sl Sux bk

Lhwy.a.xs ‘Ui u,uL.o] » oS dg LW MJLQ; olf.\.:b L_§.’ oS

Glolesl gy oMo (2l b glis lgie @ aiislyy o
Oblis ( iS Jud ¢jalor ) cdgd (b dar (Sl
el iy lgen 4 31wl (K olblis 5 coyids ade
Colox Gy Cuigas jl HoecuaSl> 3509, b (6 yiasdl
Oled S IS—s L 31,8 ol Jb b bl les oo
s ot Al (il ilad i (sl geuilysS
sl ey LB o aelgd pl cole, pas gl cila s
Sye g ol 13,5 g 15 5 p e i
aaS o  Jodlpo (5,85 daSome S 0 g sl 4
wf‘.?u: w)’t_..o ﬁ‘ﬁ 0 LQCLJ9.) ul)_.w Cadgnn Dg—u
$255 9 SN Cy9rd slhise 9 (2B 58S
8 ol gl il (Suales Sk
o5 onl 4 g WS (o J—ols (i) ol Lailg)
Wi Mol pdaw > cdgd sailes a5 g wlolds
g doluo Lo | )0 cdgd liw Cudga s pis g o ¢llacl

d)—é*-{ dlﬁblf.)l.) 9 959) 5(5).»40)9} dLﬁDngJ )l o).)l..o ‘l)]

125 3590 o] S5 p0 oo g plie Sl 3,0 ol
e S pate) Sl i8S 15 Ml axels
2 il yos ¢ 0350 pLB loj LYY AVAY (g a
e (piled &t llis OIS cle 4 pobo )5
o 4y Gl 0 VAR ollas glidgS g ol d dlos
pSowe Sl p > 4y ¥V Jo polwd ol j3 (690 o0
2 &S ol GdgS 4 bwpe Sblis Jd 4 (98T 5 45
P Oyl Caw d a1y Gy as el g ob F) VA Jle
Veve Jlw Ve 3 il daSbre .ol aaSbro JIs
Sl Gales 500 plie YV 0digp 4 (ol (S 5 ol
SBusS jallss B 4 b pe 3lge Jols bl clalesl .o
Colis g98g Slil.cwwl Yo A yooluwd jd wlslyel oloj 5o
prie Slgioe @l nl Jl (B CuegSome ol 3 4
daSlee Wgy 50 (Jls pl 30,5 e e plac] Gljlore 4
OBl 3y a0y Cge g AL ld 293 (ol Al aiSL
013,85 YoV ST Ve im 0ai] gy din b aeSbre
yos ade oud zylae Clolgsl g 3)lg0 oS Caw | oy |
2 Mol Gllis @ basye (69 <dgd 213l plu b il
Jle Sbls o Jo s U lhgw (1led s ys8)l>
9 48 o8 el blis 665 ol Jold jg)ls 2 ¥+ oY
Al o g ( 3 Lulps ol 5o ol 5,0

Cudgan Caplo 3yl G &y (2Ll 49 42 )51 1)
By p e o e 933,505, Lo gy 0 (g Ol
555 ol ) e 33 5 0330 sl b el el
Ml 55 (Sl 3509, ) s gl 1 1go
2 Ol aeSbre (gl (W 5 0390 LSy 428l
lalidl g 0395 (Mollip 6,45 plg> Jpaze pol> b
oot Lol (ol 039 D95y WS e polas 40 Sl oyl
Ale ()05 18 9 )RS WSbre 3S0g) Glee LA 392
&S el Cuenl Plo g wSob Moo olad
Al e siloglase Jb ) 309, cnl dyee



VP jul pow oyloid cpgd 093 ¢ Pl (slin (3o dalibiad /Y

39 Ry OM}‘ L 109.;).;: .))l?a :u..éMil lasMes
W35

dlie Lol w65 481 Alie oyl 5 tpdlie Lol

ol odg)

bug Syue Ojpod dlie (0)55 1 Buing woew
ol 48,8 plo] Sty

dlio opl a1y b oS SlusS plos 1z sl yu8 o Sy

S sl el g Gimeg ol iutmeg sl el
sl 58l ol

5Ly e
sl (Bsas ills (WWAY) Ll «sju5e ‘dogua 2o ¢ ylolol —
b odlop (658 ol 05 lacdgd lyw Codgan pic 0acld
VoY (V) R el 5ol doliibgf puis Jlyas okigy p 1S

AN —

https://jol.guilan.ac.ir/article_3137.html

Sy o> yd (Boi> pbrul (VWAF) Lo jule ilol (8L —
—alpl Gl 8 ) g Liie oS @ a5 L) el
https://jclc.sdil.ac.ir/article_49830.html

Sl ((WAF) LG odnw (g pmad e yuo (ol s ¢ SBU yage =
Cuigas Sl Sl Mol ol 3,509, s BT
Gl o)) ol s> 4na B ) gy (i ()aS

https://jol.guilan.ac.ir/article_1193.html

(\\c. ‘) .ua_aw> Josro cd)l{‘l’ F‘ﬁs uJLaa-a) fwa.b‘))l 603]} L_i.u -
Slido gy sgm 3l 608 Mollow plgd 4 candg gl
AVA-AY (QYIVE o dais

Hellonm 6588 Gl «aled 3 9 14l5) 5 Bl (sMuS s
Sl acded luw Culga o pas el o Cuw | sl wlSs]
Dl 3 S a bl Ol i Malloyn g i
5 PeSUks (Shy b & el Mol wre
Wl ey 4 el slwl )3 g s (g
b aiS Jobo byl (Mellin 6)B0le 2 a2 STl 54
2lr 3 Ol Ssg—an 0asl lioen Lol g5 bl
By Mol wilyr S50 oS acdsd o)y 4eS e
Als 1y Jgos cnl Gln oloj Gnpteree 2L 3505 Canglis
B9t & il ¢ o gr—slylS oS JS—b
> By (Mellign (688 Boi> o ] Al 93,00
SAS Ol 5 09l )25 o5l CleSbre uizeen
dr g7 gl 391 Sl Gl spMS sl Mol
Shyg g o Colis (S0 ye Wilgi od oyl &S iyl oyl
T I e
Jb ol b cd S e S5y el ol es,aS lollie
L1y ol el llid acdgs oS iy By oin
oS ainnl glyg je 1y il 0390 axlge JSie
Oled b o) di g o)y dgzg bacdgs ol | Colas
45l el Gl (658 uld sl Mellom 6548
g olyer olghd (illa LS 5lee ol 5 (So )l Gl
iyl 5 oy it oS el y il jas acSloe
@) 4 ST 2 1) Jood cpl cud )b jmecnoSls
Bg)se Dl Ol Cigas Cuple )3 i Cuow &y ol
boarseel g (Mollom Bpe (e b cd 93 5,505, Lo
Wy (Falate mdlge ¢ Jord oyl il cules )3 g 609 Cawleww
Ol S 4na 8 ol 5> (Mllogn (6588 @S bre 35S0,
Jgaze (sl Jlo 53 ol aeSbre (gl (B 5 035,
polts 3 olas oyl Sloladl g oo Modliys (5508 lesd
Ol 2Las dg5 g ¢ puizmad Lol fuwl 039y 355 puidiy pSo
Hollo Oload wiile (6585 1 9 (685 WSlxa 350y,
5,509y cpl oy ooyl 4 &S Cow | el Bl (g 50D

3l silwglusy J



Y./ dl)KAh 9 o.:l)‘ u.ls

...UJ.LJ'“)& LS);".‘; w{bu 49y LbCA],.) Ol)w CA:JQAA .))ig") Lk..\:j

(Cuib PN u‘u"“u*’ L;).a.S C)‘?ﬂb Solwlwl YV ool
YR =YY (F) ¥ ¢ ogac Gods Clefllas . lyguw

https://ensani.ir/fa/article/409563

» D).OT ..\.C‘9£ 9 Lb;ajg.) W%A Jcl:u .(\Y‘DKY) .)15.») ‘d)J).C -

c‘fé%}d}b Sllbo Y +NY ‘S»M.«o w?@.n di) 9.3).:
NEY =SS (V)FY

https://jlg.ut.ac.ir/article_36047.html

locdgs oy Csgman porie Jp (VWAA) gz (Lo~
WEY (VY ¢ o) vl dolilins . 6,08 Jolliye o>
MY —

http://fp.ipisjournals.ir/article_9668.html

(7 b ( Sygls flaan e Byl {puine ¢ e =
5o 355 (o) Clolie (6548 Cuigae (VW) (e s
s> slools Jlallin Goi> (gr—seS b > (258

YOV = YV (MY  las

https://jlviews2.ujsas.ac.ir/article-1-1444-fa.html

el o Sl sy fHaa io i las Lo Jlae wudd (gyga io —
SO-¥Y c(\°V)\\"

https://sanad.iau.ir/fa/Article/1058317?Full Text=Full
Text

d))ﬁ d,n.S L,u.b;.u.m u..a?r.w MLO (\\“"w) .W 4L5)5)9J -
YA = YAA (YY) (o > ACC askislsl 4

https://www.noormags.ir/view/fa/articlepage/181785
0/.

-Akande, D. (2004). International Law
Immunities and the International Criminal Court.
American Journal of International Law, 98(3),
407-433.

https://doi.org/10.2307/3181639

https://lawresearchmagazine.sbu.ac.ir/article_87628.h
tml?lang=fa

SyoS oBoly oS Blia ] (VYY) oads ¢ JSlys) —
(958> loids (ICTY) sl oM uSe sy Mol
D=0 (Y)Y

https://ild.journals.miu.ac.ir/article_8606.html

YA g ( SLLE QLS Sle ¢y ol ¢yl juoesy —

L. 4.1.!‘9..0 9 W>M_h4> 4L).~L~u) .—\».A‘)S .u}fjl).a_w O)J9 ol8aly
AVY =AY (FYWY o Moo  Fpd> dlxo . SloyiS o

https://www.cilamag.ir/article_17220.html

https://ensani.ir/fa/article/506838/

Cf[“u*“”})" ‘L'):{DLQ‘} Cag.hx> 9 d)l.{a..m :L;)!z,; L;U.Jluu O‘%’

https://jclc.sdil.ac.ir/article_91629.html
P «cdlie 28lo» 5l x5 10 g porde (VFe+) . ok ¢ sosl —

AAYD (VN ¢ 6pd8 5o
https://jol.guilan.ac.ir/article_4887.html
(\\c.\) d.)l.a.o ‘LS‘“‘L" ‘u.u.u.> cbl) rb.o.w ) ‘L;.a..:).o ‘(.5)“""’ -
Oy Cdguan b &l 93 pules (398> g (s (358> (245 4 jlge
&S Molliye a5 )3 il yas odigy p AST L lacdgs

https://www.jccj.ir/article_182194.html

lacasgan g bl (slins wlid] (VWVA) 3ga0 ¢ Jublpul ygu0 —

(T30 gt upplin g lp)lad (Lol Jlalliye 398> 5
YOO — YY¥ (Ya)IA

https://www.cilamag.ir/article_18108.html

L)»)T f)~°‘ ((§Og0x0 f.)ﬁ.’._.o.wo 6‘_5.8.%) GC‘) fd.}.@{a 5u.§JLoJL\.._C -
L;:Ls))l :leCLJB.) ul).w Cuwigan u.‘%).c odcld (\Y‘V\) L.o)..l.c 99



VP 3ol pow oyloid cpgd 0,93 ¢ Jallim (slin (3ot dolibad VY

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=23263
70

-Osuji, C. E. (2024). No Immunity for Heads of
State for International Crimes, Lawfare.

https://www.lawfaremedia.org/article/no-immunity-for-
heads-of-state-for-international-crimes

- Zabyelina, Y. (2023). The Immunities of Public
Officials under International Law. Publisher:
Cambridge University Press.

-Chernor Jalloh, Charles. (2014). The Sierra
Leone Special Court and its Legacy: The Impact
for Africa and International Criminal Law.
Cambridge University Press.

- Dapo, A., & Sangeeta, S. (2017). Immunities of
state officials, international crimes, and foreign
domestic courts. In Challenges in International
Human Rights Law (pp. 249-286). Routledge.

https://www.taylorfrancis.com/chapters/edit/10.4324/97813
15095905-9

-Killingsworth, M. (2024). Head of state
immunity, order, justice and the international
criminal court: limits of international criminal
justice in international society. International
Politics, 1-21.

https://link.springer.com/article/10.1057/s41311-024-
00628-y.

-Mannerstrom, M. (2015). Head of State
Immunity and International Crimes. lund
university.

- Mégret, Frédéric. (2023). Immunities of Foreign
Officials for International Crimes: The Dilemmas
of Strategic Litigation. Journal of Human Rights
Practice, 15(1), 66 — 83.

https://academic.oup.com/jhrp/articleabstract/15/1/66/7021
950?redirectedFrom=fulltext)

- Mettraux, G., Dugard, J., & Du Plessis, M.
(2018). Heads of State Immunities, International
Crimes and President Bashir’s Visit to South
Africa. International criminal law review, 18(4),
577-622.

https://brill.com/view/journals/icla/18/4/article-
p577_577.xml

-Needham, Jessica. (2011). Protection or
Prosecution for Omar Al Bashir? The Changing
State of Immunity in International Criminal Law.
Auckland University Law Review, (17), 219-248.

https://www.nzlii.org/nz/journals/AukULRev/2011/10.html

- Nkusi, F. (2013). Immunity of State Officials
before the International Criminal Court (ICC):
The Indictment of President Al-Bashir. Arizona
Journal of International and Comparative Law,
1(1), 1-18.



