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National courts sometimes encounter pre-produced soft law, and sometimes they
appear as “producers of soft law” by creating practices that contradict existing
rules. Pre-produced soft law in the light of national court practice has three very
important functions: using soft law as a tool for interpreting hard rules and
norms; strengthening pre-produced soft law and helping to transfer it to the space
of hard law by creating new customary rules. Subjects of law in the field of
international humanitarian law seek to achieve their rights in national courts by
using soft law instruments. In this research, which was conducted using library
data and based on the analytical-descriptive method, we asked how the practice
of national courts affiliated with Civil law legal systems deals with the invocation
of soft law by subjects of law in the field of humanitarian law. The research
findings indicate that these courts are less likely to play the role of soft law
producers due to the lack of sufficient tools.
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May 2000.
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Y- German Constitutional Court Order of Non-Acceptance of 13

August 2013, No. 2 BvR 2660/06, 2 BvR 487/07, paras. 45.
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Rights Law and Serious Violations of International Humanitarian
Law (Adopted and proclaimed by General Assembly resolution
60/147 of 16 December 2005).

4. Futuristic Goals

5. Varvarin Bridge Case, 36 citizens of Yugoslavia v. Germany,
Constitutional complaint, ibid, para. 48-50.

6 Colonel Georg Klein

7. Kunduz incident’ case, Regional Court of Bonn, 11 December
2013, Landgericht Bonn, 1 O 460/11.
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L. Varvarin Bridge Case, 36 citizens of Yugoslavia v. Germany,
Constitutional complaint, 2 BvR 2660/06, 2 BvR 487/07, ILDC
2238 (DE 2013), EuGRZ 2013, 563, DO" V 2013, 946, 13 August
2013, Germany; Constitutional Court, para. 43.

2. Varvarin Bridge Case, 36 citizens of Yugoslavia v. Germany,
Constitutional complaint, 2 BvR 2660/06, 2 BvR 487/07, ILDC
2238 (DE 2013), EuGRZ 2013, 563, DO" V 2013, 946, 13 August
2013, Germany; Constitutional Court, para. 44-45.

3. Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Gross Violations of International Human
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*- Major Florian Pfaff

T- Military Disciplinary Tribunal (Truppendienstgericht) Decision
of9 February 2004 Az.: N 1 VL 24/03.
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\- BverwG 2 WD 12.04 of21 June 2005, para 4.2.4.4.
"- BverwG 2 WD 12.04 of21 June 2005, ibid, para 4.1.5.3.1
Y- verwG 2 WD 12.04 of21 June 2005, Ibid, para 4.1.5.3.2
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°- BverwG 2 WD 12.04 0f21 June 2005, para.4.1.2.6
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2 WD 12.04.
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°- Association France-Palestine Solidarite” and Palestine Liberation

Organization v. Socie’te” Alstom transport SA and ors, Appeal
judgment, 11/05331, ILDC 2036 (FR 2013), 22 March 2013,
France, para. 119-121.
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‘- Association France Palestine Solidarité (AFPS) and the
Palestinian Liberation Organization (PLO) v. Alstom Transport and
Veolia Transport

"- Association France Palestine Solidarité (AFPS) et Organisation

de libération de la Palestine (OLP) c. Alstom Transport et Veolia
Transport. Jugement avril 2009. Para. 49.

"- Ibid. para. 47.
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'- Association France-Palestine Solidarite” and Palestine Liberation
Organization v. Socie’te” Alstom transport SA and ors, ibid.
"- Association France-Palestine Solidarite” and Palestine Liberation

Organization v. Socie’te” Alstom transport SA and ors, Appeal
judgment, 11/05331, ILDC 2036 (FR 2013), 22 March 2013,
France, para. 121.

¥~ Association France-Palestine Solidarite” and Palestine Liberation

Organization v. Socie’te” Alstom transport SA and ors, ibid, para.
115.
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°- Supreme Court of the Netherlands, Case No.: 12/03329. 6
September 2013 The State of Netherlands v. Mehida Mustafic,
Damir Mustafic, and Alma Mustafic.
6. Operational Command and Control

V- District Court in The Hague, Case No.: 265615/HA ZA 06-1671,

4.15. 10 September 2008 Hasan Nuhanovic v. The State of
Netherlands.
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"- Srebrenica
Y- Security Council, Resolution 819, S/IRES/819 (16 April 1993)
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- H. Nuhanovi¢ v. the Netherlands, ECLI: NL:HR:2013: BZ 9225,

6 September 2013. para. 37-39.
- H. Nuhanovié v. the Netherlands, ECLI: NL:HR:2013:BZ 9225,

6 September 2013. para. 42-43.
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'- Court of Appeal in The Hague, Case No.: 200.020.174/01, Ruling

of 5 July 2011 in the case of Hasan Nuhanovic v. The State of
Netherlands.

"- H. Nuhanoviév. theNetherlands, ECLI:NL: HR:2013: BZ 9225,
6September 2013. Para. 17-19.
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. The Hague Court of Appeal, ECLI:NL: GHDHA: 2017:1761,
judgment of 27 June 2017.

byl g sl )3 dlally cpl 3 (ole upal wiogllee
e clors 35 35y depige Wl G sl Vles
by sladigy Coghi Caz 3 398 2o ) 5 g il
Slalscs Hldp : ey Hlai 5l .cuiby pl8 0B e b
omgoin Vg 0 dlge Blbae uSojl guils slagys
sbglile cdgiue @ gly Jollom Goi> gmnes
Sow 3l g ] Olussl B s Yo ylojlo & (Mol oy
GBSl ol sl il g a8 S 5 dlasly 4 S0
@l & (laalyd )3 gaile lag s by wlilsee )18,
Cuwl ALl 3935 (saidn lagys o Ada gy A lae (4l

€ sl Ol 15 il g &,

Wl S &S (63)90 sladgy g Jledlipn Boi> (gamneS
yaan 9 u,u;u 5 ]) UAJL.»] wm <ML’L;O Lﬁ)?if’l)ﬂ g_é.AoB
dasa aida Jle lgod &gy ol 60,8 ) )b,y Olucsl acld
ol sblad culgpmw s 1) e B
Wl 15y Glie 9 lalss sl jlas 5l aS) Clusts yypoo
PHE g prSH S (Ohls e e @
dgi b0, Wyl g oo Cguwoe dilingd piy 3oi> sLLAS
bl g layln j olEsly ansd ol s ol 4l @
9 Hodlows Boi> (gmmneS o mginin () Py 3s8>
pSbre sl pglell ciuog 8B (San oS (53,50 slarg,
ol yld ) Cluctl 0aeld yuaadi g (puand Capa (Wogy il

(FF Y Wil ) 2900

(sl 2L33L) Tl s o y0le duudl —F
Gllae g uiln jauiS > oS Cunl (ool €l o yplo®
5 OSulejl (Suizlei 5 ol 0ud i 5287 ol 158
AAAD Jlo 3 Lty b bgdor (k)3 (gLt 5
sl @aglay s3gn Clilse 4 oy )l oae

'- Hoge Raad der Nederlanden, Judgment, The Netherlands v. H.

Nuhanovi¢, 6 September 2013, ECLI:NL: HR: 2013: BZ9225, para.
5.18.

2 The European Court of Human Rights (Third Section), Stichting
Mothers of Srebrenica and others v. The Netherlands, Application
no. 65542/12.
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. Mothers of Srebrenica Association et al. v. The Netherlands,

Supreme Court, judgment of 19 July 2019, ECLI: NL:
HR:2019:1223 (English translation: ECLI:NL: HR:2019:1284).

°- Mothers of Srebrenica Association et al. v. The Netherlands,
Supreme Court, judgment of 19 July 2019, ECLI:NL:

HR:2019:1223 (English translation: ECLI:NL: HR: 2019:1284).
para. 91.
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'- Mothers of Srebrenica Association et al. v. The Netherlands, The

Hague District Court, The Hague Court of Appeal, ECLI:NL:
GHDHA:2017:1761, judgment of 27 June 2017; para. 51.

- The Hague Court of Appeal, ECLI:NL The Hague Court of
Appeal, ECLI:NL: GHDHA:2017:1761, judgment of 27 June 2017.
para. 72.

- The Hague Court of Appeal, ECLI:NL The Hague Court of

Appeal, ECLI:NL: GHDHA:2017:1761, judgment of 27 June 2017.
para. 82-83.



Y'Y/ 85950 yaa

wesle pSToee dyg) g5 5> diliwgd s p 3 (Goi>

(S ad> dolil _ab & Lol Bei> ]SS
SVS-S0R 0(0F)

(I¥R3) il ey 9 238 gl {330 ol =
98 Jlosl SIS 4 Glagte @ied (Fu,l Y 9>
5 )_»a> o °A39)€, » .LSL l.’ LYole u_w).)l.h 2> )‘
gl dolilad Kailiw g3 piss p 5 3o g5 5 LUK (Sloee

MY (o0 ) (S

9 |)l—u} ano.a_uJ) (Joro ‘Lnjd.)aﬁ_m ‘u9.0.u cb.)l}:lﬁ -
caly @ ol Yo (W) Wb 48 Wb gl
PP B> 9 > LI ggg pliin ) (S5 slaslia]

NoY=AQ A(YA) o Ko gyl dolihias & Mol oy

-Baudisch, | (2006). “International Decisions:
Germany v. N, Decision No.2 NW 12.04,21 June
2005”. American Journal of International Law,
(100): 911-917.

- Beer, A (2019). Peremptory Norms of General
International Law. Boston: Brill.

- Bothe, M (2018). “UN Peace Operations”. In:
Fleck, D (2018). The Handbook of the Law of
Visiting Forces. Oxford: Oxford University
Press.

- Cantl-Rivera, H (2016). “Towards Judicial
Accountability in the Business & Human Rights
Field?”, In: Vicente, D.M (2018). Towards a
Universal Justice? Putting International Courts
and Jurisdictions into Perspective. Boston: Brill.

-Casteleiro, A.D (2016). The International
Responsibility of the European Union: From
Competence to Normative Control. Cambridge:
Cambridge University Press.

-Commander, W  (2011). International
Humanitarian Law, The Laws of War. Vij
Multimedia.

- Ferro, L., & Verlinden, N (2018). “Neutrality
During Armed Conflicts: A Coherent Approach
to Third-State Support for Warring Parties”.

0ol 3lpe ol 298 o0 pamliie b g olitul ©)g0
Ala wle ()i 09y sloplss & paie ji Sl g
Somild (o)im 509 o> S LSl jl &S il oo
o9y Soi pls st Jus g il S alols
el (Siy S 4 dius opl (Lol Js ales S sbx
Pl ) (o oSbre 03,5 00 5L (p0yf 09, (Boi pllas
d9d> gl)ls 395 @by plonil glsly ) (y0 )5 (09 (Bod>
S g 0128 155 15l Tbl 1y it Bute oMo
o wSloxe lie alais W Sy ol )l )l 3 ),
Q) 2 4N L& 05 e e YielS slapllas
51358 o pals LSl )5 (S9 (lasdS @) 13l s y97xe

coley Lolas dllio 4 clels| 5 oo 4 dliwl 3 (g)beilel
23,8

8lie (55 455 e lie ol (g )3 sgdlie o)l

26323l 2oy 5 e

ol ans o1y By a5 Slus plas jl 1 glo)u8 4 S5

5L 5 gbis
b gl i
boag2lyo o (o pSlro ) (WeV) 2 3 gl =

IR gty o> g 4T b Mo 0 G5
i San b

3o ook g s (2SSl (b 18 Wigil -
29y 95 0 Mllom pp Goi> Jlesl 5 cnsSm (VYY)
Ll g3 pis gi g ASU L oyt S  Medlm ol

AV=YY N S p Gads dolilas

Blo o g (s (DSl ()8 gl -
9 —dloyd 5 4SBT L o5 o> 95 53 (Sl g (b



M ul:uul? P9d O)Lu:: Pow 09> ‘Jln)luga L5|)> ‘593> dolilad /W

Domestic Courts: A Casebook. Oxford: Oxford
University Press.

- Ryngaert, C., & Spijkers, O (2019). “The End
of the Road: State Liability for Acts of UN
Peacekeeping Contingents After the Dutch
Supreme Court’s Judgment in Mothers of
Srebrenica (2019)”. Netherlands International
Law Review, 66(3): 537-553.

- Solis, G.D (2021). The Law of Armed Conflict:
International Humanitarian Law in War. 3
Edition. Cambridge: Cambridge University
Press.

- Steiner, E (2018). French Law: A Comparative
Approach. Oxford: Oxford University Press.

- Von Heinegg, W.H (2007). “‘Benevolent’Third
States”. In: Schmitt, M.N., Pejic, J (2007).
International Armed Conflicts: The Myth of the
Irrelevance of the Law of Neutrality. Cambridge:
Cambridge University Press.

-Whetham, D (2018). “Do Some Soldiers
Deserve to Die More Than Others? Selective”. In:
Strawser, B.J., Jenkins, R., & Robillard, M
(2018). Who Should Die? The Ethics of Killing in
War. Oxford: Oxford University Press.

- Yarwood, L (2010). State Accountability under
International Law: Holding States Accountable
for a Breach of Jus Cogens Norms. London:
Routledge.

International Documents

- Association France Palestine Solidarité (AFPS)
et Organisation de libération de la Palestine
(OLP) c. Alstom Transport et Veolia Transport.
Jugement avril 20009.

- Basic Principles and Guidelines on the Right to
a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law
and Serious Violations of International
Humanitarian Law (Adopted and proclaimed by
General Assembly resolution 60/147 of 16
December 2005).

- BverwG 2 WD 12.04 of21 June 2005.

Chinese Journal of International Law, 17(1), 15-
43.

- Jinks, D., Maogoto, J.N., & Solomon, S (2014).
“Introducing International Humanitarian Law to
Judicial and Quasi-Judicial Bodies”. In: Jinks, D.,
Maogoto, J.N., & Solomon, S (2014). Applying
International Humanitarian Law in Judicial and
Quasi-Judicial Bodies: International and
Domestic Aspects, Berlin: Springer.

- Klamberg, M (2017). Commentary on the Law
of the International Criminal Court. Brussels:
Torkel Opsahl Academic Electronic Publisher.

- Musa, Sh (2019). Victim Reparation under the
Jus Post Bellum: An Historical and Normative
Perspective. Cambridge: Cambridge University
Press.

-Nauta, D (2016). The International
Responsibility of NATO and its Personnel during
Military Operations, A Study on International
Public Law and International Criminal Law.
Doctoral Thesis to obtain the degree of doctor
from Radboud University Nijmegen on the
authority of the Rector Magnificus prof. dr.
J.H.J.M. van Krieken according to the decision of
the Council of Deans to be defended in public on
Wednesday, December 21, 2016.

- Nollkaemper, A. (2012). National Courts and
the International Rule of Law. Oxford: Oxford
University Press.

- Prescott, J.M (2018). “Claims”. in: Fleck, D
(2018). The Handbook of the Law of Visiting
Forces. Second Edition, Oxford: Oxford
University Press.

- Proukaki, Elena Katselli, Countermeasures
(2009). The Non-Injured State and the ldea of
International Community. London: Routledge.

- Reinisch, A (2015). “To What Extent Can and
Should National Courts Fill the Accountability
Gap?”. In: Blokker, M.N., & Schrijver, N.J
(2015). Immunity of International Organizations.
Vol. 10, Issue. 2, London: Brill.

-Ryngaert, C (2018). “International Humanitarian
Law”, in: Nollkaemper, A., Reinisch, A., Janik,
R., & Simlinger, F (2018). International Law in



ARV I

wesle pSToee dyg) g5 5> diliwgd s p 3 (Goi>

- Prefecture of Voiotia v. Federal Republic of
Germany, Areios Pagos (Supreme Court),
Greece, 11/2000 (288933), Judgment, 4 May
2000.
http://www.internationalcrimesdatabase.org/uplo
ad/ICD/Upload3247/Prefecture%200f%20Voioti
a%20v.%20Germany%20-%20Greece%20-
%202000.pdf

- German Constitutional Court Order of Non-
Acceptance of 13 August 2013, No. 2 BvR
2660/06, 2 BvR 487/07.

- Greek Court of First Instance of Leivadia,
Prefecture of Voiotia (30 October 1997).

- Mothers of Srebrenica Association et al. v. The
Netherlands, Supreme Court, judgment of 19
July 2019, ECLI:NL:HR:2019:1223 (English
translation: ECLI:NL:HR:2019:1284).

- SC Verbatim Record, UN Doc. S/PV.4701 (5
February 2003), 36-37/39.

- Security Council, Resolution 819, S/RES/819
(16 April 1993).

-Varvarin Bridge Case, 36 citizens of Yugoslavia
v. Germany, Constitutional complaint, 2 BvR
2660/06, 2 BVR 487/07, ILDC 2238 (DE 2013),
EuGRZ 2013, 563, DO" V 2013, 946, 13 August
2013, Germany; Constitutional Court, para. 43-
45,

-‘Kunduz incident’ case, Regional Court of Bonn,
11 December 2013, Landgericht Bonn, 1 O
460/11. At:

http://www.internationalcrimesdatabase.org/Cas
e/1035/Klein/.

-Bundesverwaltungsgericht (BVerwG),
Judgment, 21 June 2005, 2 WD 12.04, at:

http://www.bverwg.de/entscheidungen/entscheid
ung.php?ent=210605U2WD12.04.0.

- Court of Appeal in The Hague, Case No.:
200.020.174/01, Ruling of 5 July 2011 in the case
of Hasan Nuhanovic v. The State of Netherlands.
Available at:

https://uitspraken.rechtspraak.nl/inziendocument
?id=ECLI:NL:GHSGR:2011:BR5388.

- District Court in The Hague, Case No.:
265615/HA ZA 06-1671, 4.15. 10 September
2008 Hasan Nuhanovic v. The State of
Netherlands. Available at:

https://uitspraken.rechtspraak.nl/#zoekverfijn/ljn
=BF0184&so=Relevance.



